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NAVIGATING THE MAZE OF
SHAREHOLDER PRIVILEGE: A RECENT
RULING AND ITS IMPLICATIONS

Background

In a recent judgment, the High Court dismissed an application brought by
shareholders seeking access to certain documents that a company had
withheld from disclosure on the grounds of privilege.

The judgment arose following the third case management conference in
Various Claimants and G4S Limited (formerly G4S PLC) [2023] EWHC 2863
(Ch) which took place on 8 November 2023. This is a claim in which
institutional shareholders in G4S Limited (formerly G4S PLC) ("G4S") brought
a claim under s.90A and s.10A of the Financial Services and Markets Act
2000 ("FSMA"), through which the public companies can be forced to pay
compensation to shareholders who have suffered a loss as a result of
misleading statements or dishonest omissions in the company's published
information, or a dishonest delay in publishing such information.

The Claimant shareholders argued that, in light of the "Shareholder
Principle" (as described below), G4S should not be allowed to withhold
certain privileged documents from disclosure.

What is the Shareholder Principle?

The Shareholder Principle is a legal doctrine under which a company cannot
assert privilege against its own shareholders, unless the relevant documents
came into existence for the dominant purpose of actual or threatened
proceedings between the company and its shareholders. This principle was
previously recognised in Sharp v Blank [2015] EWHC 2681.

In Sharp v Blank, Mr Justice Nugee (as he then was) concluded that legal
advice taken by the directors of a company should be treated as part of the
administration of the company for the benefit of its shareholders, by analogy to
the position as between trustees and beneficiaries of a trust. The
shareholders, therefore, should not be prevented from seeing such advice
which was obtained at their expense and for their benefit.

In G4S, Counsel for G4S noted the "somewhat shaky foundation" of the
Shareholder Principle. The Court in G4S did not consider the trustee-
beneficiary analogy to be a strong one. However, Mr Justice Michael Green
concluded that it was not for him to decide on the validity of the Shareholder
Principle.

Rather than deciding whether the Shareholder Principle exists, Mr Justice
Michael Green considered the types of privilege to which it attaches and to
whom the Shareholder Principle should apply.
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What types of privilege does the Shareholder Principle
attach to?

The Court in G4S held that documents subject to legal advice privilege or
litigation privilege may become disclosable to shareholders under the
Shareholder Principle. However, Mr Justice Michael Green held that the
Shareholder Principle should not extend to 'without prejudice’ privilege, due to
the involvement of a third party (i.e. the party with whom the company was
discussing a potential resolution of a dispute or investigation).

To whom does the Shareholder Principle apply?

Mr Justice Michael Green found that the Shareholder Principle should only
apply to those shareholders who were direct registered shareholders of the
relevant company at the time the documents came into existence. In the G4S
case, the majority of the Claimants were not registered shareholders, but were
said to be the ultimate beneficial owners of G4S' shares through CREST, and
therefore the Shareholder Principle did not apply to them. The Shareholder
Principle was only applied to three Claimants who were direct registered
shareholders of G4S.

The Court's reasoning for this was as follows:

1. It was assumed in Sharp v Blank that the Shareholder Principle exists, but
there was no attention given in that decision as to how far the principle
should extend.

2. The Shareholder Principle itself is "shaky" and it would be inappropriate to
expand the scope of a "shaky" principle.

3. Privilege is a fundamental right. It is safer not to override the right to
privilege unless the Court is bound to do so.

Further, the Court in G4S held that each shareholder would be entitled to
different documents (as they were shareholders at different times during the
relevant period). Mr Justice Michael Green concluded that this would result in
a near impossible position for the Claimants' lawyers in G4S, in terms of
maintaining confidentiality and privilege of documents when using the
documents for the benefit of some Claimants and not others.

The Judgment

The Claimants' application was dismissed on case management grounds on
the basis that it would not be "reasonable or proportionate"" to order
disclosure at such a late stage in proceedings (less than three months before
trial was due to begin) and given the practical difficulties described above
(particularly where the Claimants all had the same solicitors and counsel).

Comment

As matters stand, under Sharp v Blank, companies may be unable to assert
privilege against their own shareholders in shareholder claims, where the
claim to privilege is based upon litigation or legal advice privilege. However,
the Shareholder Principle has received very little scrutiny in light of the modern
relationship between shareholders and companies (in particular in relation to
publicly listed companies). The idea that thousands of shareholders could
access the privileged confidential information of a company, while holding

" PD 57AB, Paragraph 17.B
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perhaps a single share in the company, has very significant ramifications in an
environment where shareholder litigation, particularly 'stock-drop' cases such
as the G4S case, are becoming more common in the English Courts. If
shareholder claimants attempt to compel the disclosure and production of
privileged documents in future, this issue appears set for determination by an
appellate court. We understand that no appeal has been lodged in relation to
the G4S decision.

Clifford Chance and Group Litigation

Clifford Chance has a market-leading practice specialising in defending
companies and individuals in class actions and group litigation around the
world. We have significant experience in defending clients facing group
litigation. In recent years, we have been instructed on a number of high-
profile claims in the UK. This experience includes acting for corporate and
financial institutions across a variety of sectors. We understand the strategic
considerations of defending group litigation, including the roles of claims
managers, third party litigation funders and after-the-event insurers. Where
cases go to trial, we bring to bear our market-leading trial practice and deliver
results for our clients. To find out more about Clifford Chance's global Group
Litigation and Class Actions offering, please visit our dedicated page.
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