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New developments in German criminal 

anti-corruption legislation and their impli-

cations for companies 
Germany has introduced new provisions making it a criminal offence to bribe 

members of the German Federal Parliament and members of the regional par-

liaments and making this a predicate offence for money laundering. There is 

also a new draft law on fighting corruption, which would, if implemented, expand 

the scope of the commercial bribery offence to acts beyond competition, make 

the new offence a predicate offence for money laundering and extend the juris-

dictional reach of German courts in respect of bribery of public officials.  

Expansion of the criminal of-

fence of bribing delegates 

(section 108e StGB) 
Giving bribes to foreign and international parliamentari-

ans in international business dealings is an offence under 

the Law on Combating International Bribery (Internation-

ales Bestechungsgesetz, "IntBestG"). However, accord-

ing to section 108e German Criminal Act (Strafgesetz-

buch, "StGB"), giving bribes to German delegates and 

members of the European Parliament was, in principle, 

only subject to criminal liability in connection with buying 

or selling votes for an election or ballot in the European 

Parliament or German Federal Parliament (Bund), or in 

the parliaments of the German federal states (Länder), 

municipalities or municipal. 

Section 108e StGB has now been amended, as from 

1 September 2014, to make the taking and giving of 

bribes to German delegates an offence; this implements 

requirements imposed by the Council of Europe Criminal 

Law Convention against Corruption 1999 and by the 

UN Convention against Corruption 2003. This gap in 

German anti-corruption legislation was identified, in par-

ticular, by the German Federal Court of Justice (Bundes-

gerichtshof) in its judgment dated 9 May 2006 in the so-

called "Wuppertal corruption scandal" (file reference: 

5 StR 453/05). In that case, the court held that municipal 

delegates were not "public officials" for the purposes of 

the German criminal anti-corruption offences under sec-

tions 331 et seqq., unless entrusted with administrative 

tasks going beyond their mandate. 

Expansion of section 108e StGB to taking and giving 

bribes to delegates (section 108e StGB [as amended]) 

According to the new wording of section 108e StGB (new 

official heading: "Taking and giving bribes to delegates") 

a person is criminally liable who 

 (as "receiver") as a member of the German Federal 

Parliament (Bund) or parliaments of German federal 

states (Länder) demands, allows himself to be prom-
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ised or accepts an unjustified benefit for himself or a 

third person in return for acting, or refraining from act-

ing, in the exercise of his mandate, in accordance with 

an order or instruction [of the donor] (the so-called 

agreement of wrongdoing [Unrechtsvereinbarung]), 

(para. 1), or 

 (as "donor") offers, promises or grants an unjustified 

benefit to a member of such a parliament, in return for 

acting, or refraining from acting, in the exercise of his 

mandate, in accordance with an order or instruction 

[of the donor] (para. 2). 

According to the explanatory notes to the Act, the unjusti-

fied benefit must be granted (offered or promised) in 

pursuance of a specific agreement of wrongdoing in the 

sense that the delegate must act in a certain way in ac-

cordance with an order or instruction of the donor. Giving 

a benefit for an action that is motivated by the inner con-

viction of the delegate and, therefore, not affected by the 

granted benefit, will not be an offence. 

The new provision does not apply to rewards for benefits 

agreed on past actions. However, it is sufficient that the 

delegate demands or allows himself to be promised a 

benefit prior to the performance of the act, even if he or 

she actually accepts it only after the performance of the 

act. An offence is also committed even if the delegate 

does not subsequently accept the benefit, or does not 

carry out the act he has agreed to carry out in the agree-

ment of wrongdoing. 

Under section 108e para. 4 StGB (as amended), an un-

justified benefit is, in particular, not given, "if the accep-

tance of the benefit is in accordance with the relevant 

provisions concerning the legal status of delegates". This 

refers, in particular, to the German Parliamentary Act 

(Abgeordnetengesetz) and the Code of Conduct for 

Members of the German Federal Parliament (Verhaltens-

regeln für Mitglieder des Deutschen Bundestags). A "po-

litical mandate or a political function" and a "donation 

permitted by the German Political Parties Act 

(Parteiengesetz) or by respective laws" (section 108e 

section 4 sent. 2 StGB [as amended]) are also advan-

tages in accordance with generally accepted parliamen-

tary practices (anerkannte parlamentarische Gepflogen-

heiten) and, therefore, not unjustfied benefits. 

The legal position as regards members of the parliament 

of a German regional authority (Gebietskörperschaft), 

members of the German Federal Assembly (Bundesver-

sammlung), members of the European Parliament, mem-

bers of a parliamentary assembly of an international 

organisation and members of a legislative body of a for-

eign country is the same as for members of the German 

Federal Parliament (Bundestag) and the German federal 

states (Länder) (section 108e para. 3 StGB [as 

amended]). 

Giving benefits for the purpose of "grooming" (Klima-

pflege), subsequent rewards for a favourable voting be-

haviour or granting benefits to delegates motivated by 

inner conviction and not affected by the granted benefit, 

i.e. not by order or instruction, are not offences according 

to section 108e StGB (as amended). 

Section 108e StGB (as amended) as predicate offence 

for money laundering (section 261 StGB) 

Furthermore, the new law provides for the inclusion of the 

offence of taking and giving bribes to delegates (sec-

tion 108e StGB [as amended]) on the list of predicate 

offences for money laundering (section 261 StGB). 

Conclusion for business practice 

Companies should assess to what extent their internal 

compliance regulations and compliance training need to 

be adapted to address the new criminal offence of taking 

and giving bribes to German delegates (section 108e 

StGB [as amended]) which became effective on 

1 September 2014. It remains to be seen to what extent 

the new version of section 108e StGB will in fact lead to 

investigations or convictions for taking and giving bribes 

to delegates. 

Draft law for further 

strengthening of German 

criminal anti-corruption law 
The current draft law of the German Ministry of Justice on 

section 299 StGB is identical to the "Draft of a Criminal 

Law Amending Act" of the German Federal Government 

(Bundesregierung) submitted to the German Federal 

Parliament (Bundestag) in 2007. The previous draft be-

came obsolete according to the discontinuity principle, 

after no agreement could be reached in the 16
th

 parlia-

mentary term following considerable criticism. 
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Expansion of the criminal offence of taking and giv-

ing bribes in commercial practice (section 299 StGB) 

Under the current legislation, criminal liability for taking 

and giving bribes in commercial practice (Bestechlichkeit 

und Bestechung im geschäftlichen Verkehr) (section 299 

StGB) requires (in accordance with the "competition 

model" [Wettbewerbsmodell]) that the offender (as "re-

ceiver") allows himself to be promised, demands or ac-

cepts, or that he (as "donor") offers, promises or grants a 

benefit for himself or a third person in a business transac-

tion in return for obtaining an unfair advantage (unlautere 

Bevorzugung) in competition. In the future, according to 

the draft law, the criminal offence will also cover (accord-

ing to the "employer model" [Geschäftsherrenmodell]) 

benefits given to an employee or an agent of a company 

– on the basis of an agreement of wrongdoing (Unrechts-

vereinbarung) – in a business transaction in return for a 

breach of a duty to this company. In accordance with the 

explanatory notes to the Act, relevant duties to compa-

nies can arise from law or contract. However, an actual 

breach of duty will not be required (in the same way as no 

actual unfair advantage in competition is required under 

the current version of section 299 StGB). 

Extension of the definitions of corruption offences in 

the public sector (sections 331 et seqq. StGB) and 

exterritorial applicability 

The draft law provides for the inclusion of "European 

public officials" ("Europäische Amtsträger") in addition to 

"public officials" ("Amtsträger") (in the current text) into 

the elements of the anti-corruption offences in the public 

sector under sections 331 to 334 StGB. A definition of the 

term "European public official" will also be included. 

These changes intend to transfer to the StGB the relevant 

provisions of the EU Anti-Corruption Act (Europäisches 

Bestechungsgesetz, "EUBestG") regarding the equiva-

lence of public officials of other member states of the 

European Union and public officials "under German law". 

However, the proposed changes go beyond the EUBestG 

as they are not only supposed to apply to the qualified 

criminal offences of granting and accepting bribes (sec-

tions 332 and 334 StGB), but also to the basic criminal 

offences of granting and accepting (illegal) benefits (sec-

tions 331 and 333 StGB). These basic criminal offences 

only require that a "benefit" be granted to or accepted by 

a public official without approval by the authority. For 

example, even hospitality or a Christmas present may, 

under certain circumstances, be considered a "benefit" in 

this sense under German case law. The qualified of-

fences require, in addition, that the benefit be granted or 

accepted on the basis of an – expressed or implied – 

agreement of wrongdoing that the public official will, in 

return, perform an official act and thereby violate his 

official duties. 

Furthermore, the draft provides for an equivalence ar-

rangement for 

"foreign and inter-

national public 

servants" under a 

new section 335a 

StGB. According 

to this new provi-

sion, certain pub-

lic officials of 

foreign states and 

international or-

ganisations would 

be treated as 

public officials 

under German law 

for criminal of-

fences committed 

in public offices, if 

the offence con-

cerns a future 

official act. The 

planned changes 

aim at transferring 

the current 

equivalence ar-

rangements of the 

IntBestG into the 

StGB. However, these proposed new regulations exceed 

the IntBestG as well, because they are not only supposed 

to apply to the criminal offence of granting bribes, but 

also to the criminal offence of accepting bribes. 

Accepting bribes is the criminal offence of the public 

official as "receiver", who demands, allows himself to be 

promised or accepts an advantage for himself or for a 

third person on the basis of a corrupt pact, whereas 

granting bribes is the crime of the "donor" in this constel-

lation. The IntBestG currently constitutes only the criminal 

liability of the "donor". 

Section 299 StGB as predicate offence for money 

laundering (section 261 StGB) 

The draft law proposes that the criminal offence of taking 

and giving bribes in commercial practice be included as 

The most important 
suggested new provi-
sions at a glance 

 Expansion of the criminal 

offence of taking and giv-

ing bribes in commercial 

practice (section 299 

StGB) to acts beyond 

competition 

 Extension of the criminal 

offence of giving and ac-

cepting bribes regarding 

foreign and international 

public officials 

 Inclusion of the criminal 

offence of taking and giv-

ing bribes in commercial 

practice (section 299 

StGB) on the list of predi-

cate offences for money 

laundering (section 261 

StGB) 
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predicate offence for money laundering (section 261 

StGB). Specifically, it is proposed that the list of predicate 

offences for money laundering will include the criminal 

offence of taking and giving bribes in commercial practice, 

when committed on a commercial basis (gewerbsmäßig) 

or as a member of gang (bandenmäßig). 

Conclusion for corporate practice 

The changes proposed within the draft law are very much 

in line with the international trend of extending the appli-

cability of national anti-corruption legislation to offences 

committed abroad, as exemplified, for example, by the 

UK Bribery Act in 2011. In the event that the current draft 

law were to come into force, companies should, specifi-

cally, also evaluate the extent to which they need to 

adapt their internal compliance programme and to pro-

vide suitable training for employees. 
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